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Zoning and
Land Use
Planning
PATRICIA E. SALKIN*
Linking Land Use with
Climate Change and
Sustainability Topped
State Legislative Land
Use Reform Agenda in
2008
Introduction
At the end of the last century,
state legislative land use reforms were in vogue, with reports of up to 1,000 land use
law related bills having been
introduced in state houses
across the country.1 The majority of these reform proposals
were aimed at modernizing antiquated planning and zoning
enabling acts and providing
*

vehicles for more exible zoning techniques as part of the
smart growth movement. 2 In
the early part of the 21st century, state legislative reforms
have focused primarily on
themes surrounding sustainability. In 2008, only one
state—Michigan—focused on
recodication of its planning
and zoning enabling acts. 3
Many more states pursued
statutory reforms to address the
strong linkages between land
use and climate change, green
development and aordable
housing. These were the only
discernable trends in 2008. The
remainder of the new laws discussed include regionalism,
ethics, sex oender residency
restrictions, environmental justice, vested rights, initiative
and referenda and wireless
communication facilities, but
they seem focused on unique
issues present in the individual
state or in response to organized advocacy committed to a
reform agenda.

Patricia E. Salkin is the Raymond & Ella Smith Distinguished Professor of
Law at Albany Law School where she also serves as the Associate Dean and
Director of the Government Law Center. She is the author of the popular land
use law blog, Law of the Land—http://lawoftheland.albanylaw.edu. Special
thanks to Lora Lucero, Esq., AICP for sharing some of her legislative abstracts
from Planning and Environmental Law, published monthly by the American
Planning Association.
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been proactive in enacting
comprehensive legislation designed to reduce emissions.10
Global warming, climate States took varied approaches
change, reducing greenhouse to climate change as a land use
gas emissions, reducing the issue in 2008.
carbon footprint, and going
green are just some of the buzz
A. California
words in the news over the last
In California, Governor Artwo years that have captured nold Schwarzenegger signed
the attention of lawmakers and into law Senate Bill 375,11 repolicymakers at all levels of quiring, among other things,
government. In Congress, law- the creation of a regional ‘‘premakers have proposed, among ferred growth scenario’’ of
other things, mandating stan- land use and transportation imdards to reduce greenhouse gas provements that provides for
emissions, 4 and governors anticipated growth in jobs and
across the country have an- housing, while meeting statenounced myriad programs de- mandated goals for reducing
signed to encourage the use by greenhouse gas emissions. Five
governments of green prod- signicant aspects of the new
ucts,5 the construction of green law from a land use perspective
buildings,6 and the oering of a are: the creation of regional
combination of tax incentives targets for greenhouse gas
and grants for private develop- emissions reduction tied to land
ers and other members of the use; a requirement that regional
public who develop and install planning agencies create a plan
various renewable energy to meet those targets, even if
products. 7 In addition, inter- that plan is in conict with lostate initiatives, such as the cal plans; a requirement that
Climate Registry8 and the Re- regional transportation funding
gional Greenhouse Gas Initia- decisions be consistent with
tive (which includes Connecti- this new plan; tethering tocut, Delaware, Maine, New gether regional transportation
Hampshire, New Jersey, New planning and housing eorts
York, and Vermont) call for for the rst time; and new Calireductions in emissions from fornia Environmental Quality
all states using a cap and trade Act (CEQA) exemptions and
CO2 system.9 Individual states, streamlining for projects that
such as California, have also conform to the new regional
I. Climate Change
Legislation

337

REAL ESTATE LAW JOURNAL [VOL. 37: 336 2009]

plans, even if they conict with
local plans.12 Bill Fulton explains on his California Planning and Development Report
blog that, ‘‘Once the MPOs
(Metropolitan Planning Organizations) have received the
regional targets in late 2010,
they will be required to create
a ‘Sustainable Communities
Strategy’ that lays out how the
emissions reduction will be
met. Technically, this strategy
becomes part of the Regional
Transportation Plan—an important point, because it tethers
the sustainable strategy to federal transportation planning
law.’’ 13 Further, the requirement that the regional transportation plan (RTP) be internally
consistent means that ‘‘action
items and nancing decisions
called for in the RTP must be
consistent with the Sustainable
Communities Strategy.’’14
B. Florida
Florida Governor Charlie
Crist signed a new law in 2008
that, among other things, requires local governments to address climate change in comprehensive plans with greenhouse gas reduction strategies,
energy-ecient development
patterns, and factors to increase
energy conservation in housing
design and construction and in
other contexts.15 This is a great
338

method of getting local governments to think proactively
about how they can accomplish
community planning in the
most sustainable manner possible, and it is likely more states
will adopt this approach in
2009. It should be noted that in
some states, such as California,
mandated state environmental
review laws are also being used
to assess the impact of proposed land development projects on climate change.16
C. Washington
Noting that patterns of land
use development inuence
transportation-related greenhouse gas emissions and the
need for foreign oil and that the
state and its residents will not
achieve emission reductions
established by the state without
a signicant decrease in transportation emissions, 1 7 the
Washington Legislature required the Department of Community, Trade and Economic
Development to: (1) develop
and provide counties and cities
with a range of advisory climate change response methodologies, a computer modeling
program, and estimates of
greenhouse gas emissions reductions which must reect regional and local variations of
the county or city by December
1, 2009; (2) work with the De-
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partment of Transportation to
reduce vehicle miles traveled;
(3) administer a local government global warming mitigation and adaptation program,
which must conclude by June
30, 2010. Counties and cities
are selected for the program
through a competitive process;
(4) provide grants and technical assistance to aid the selected counties and cities in
their eorts to anticipate, mitigate, and adapt to global warming and its associated problems; (5) prepare a report of
program ndings and recommendations to the Governor
and Legislature by January 1,
2011; and (6) prepare an additional report including description of actions that counties and cities are taking to
address climate change, among
other items, by December 1,
2008.18
II. Renewable Energy
In tandem with the goals of
the new climate change laws, a
number of states enacted measures designed to ensure the
use of alternative energy tied to
building permits. For example,
a new statute in Hawaii mandates that on or after January 1,
2010, no building permit shall
be issued for a single-family
dwelling that does not include

a solar water heater system.
The statute also repeals the solar energy tax credit by 2010.19
The Green Communities Act20
in Massachusetts requires,
among other things, that the
State Board of Building Regulations and Standards adopt, as
its minimum standard, the latest edition of the International
Energy Conservation Code as
part of the State Building Code.
The law also makes it possible
for people who own wind turbines and solar-generated
power to sell their excess electricity into the grid (‘‘netmetering’’) at favorable rates,
and authorizes utility companies to own solar electric installations they put on their customers’ roofs—a practice that
was previously prohibited. In
Virginia, a new law authorizes
an expedited process for issuing permits for construction or
operation of a qualied energy
generator, which includes energy that is generated or produced from biomass. ‘‘Biomass’’ is dened as organic
material such as forest-related
materials, agricultural-related
materials, animal waste, crops
and trees, landll gas, and municipal solid waste.21
A research project by a
group of students from the University of New Hampshire has
339
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led to a new law restricting
municipalities from unreasonably prohibiting the installation
or performance of small wind
energy systems. The law,
signed in July 2008, also establishes a simple framework for
local regulation of wind turbines that are used for generation of power that is intended
primarily for on-site use. The
law establishes a maximum
property line setback of 150%
of turbine height and a maximum noise level of 55 decibels
at the property line. It also requires the building inspector to
notify by certied mail the
abutters and regionally aected
municipalities and regional
planning councils when a
building permit application for
a turbine is led. Further,
where the small wind energy
system is not used for a continuous 12-month period, it is
deemed abandoned, and following notice and an opportunity to be heard, the planning
board may order its removal. In
addition, the state statute dealing with zoning and renewable
energy (RSA 357:2) was
amended to provide that ‘‘installation of solar, wind, or
other renewable energy systems or the building of structures that facilitate the collection of renewable energy shall
340

not be unreasonably limited by
use of municipal zoning powers or by the unreasonable interpretation of such powers
except where necessary to protect the public health, safety,
and welfare.’’ (emphasis
added) The law also required
the State Oce of Energy and
Planning to develop a model
ordinance by September 30,
2008, which it has done.22 In
2009, the issue of control over
the siting of wind turbines is
certain to attract further national legislative attention. Recently, the Supreme Court in
Washington State ruled that the
State Energy Siting Law applies to wind turbines and preempts local zoning,23 and the
Ohio Siting Board adopted
rules for the siting of wind
farms, providing some room
for local control but not exclusivity.24
A new law in Virginia provides that community associations may establish reasonable
restrictions as to the size, place,
and manner of installation of
solar energy collection devices
but may not prohibit them, 25
and in California, a new law
prevents neighbors from allowing trees or shrubs to be planted
in a manner that interferes with
a solar collector.26
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III. Green Buildings
At the end of September
2008, New York Governor David Paterson signed into law
the Green Residential Building
Grant Program, amending the
Public Authorities Law to authorize the New York State Energy Research and Development Authority (NYSERDA)
to: (1) develop and establish
standards and criteria for a new
green residential building grant
program, and consult existing
standards and criteria, such as
those established by the United
States Green Building Council
under its Leadership in Energy
and Environmental Design
(LEED) programs and the
American National Standards
Institute (ANSI), in developing
such standards; and (2) develop
and establish other standards
and criteria that are necessary
for the administration of the
program (such as eligibility
criteria, training and qualication procedures for builders
and technicians, application
procedures, award determinations, award levels, and inspection, documentation and compliance requirements). 27 The
new law further provides that
the amount of the grants will be
based on a number of considerations, including the size and
the type of the residential struc-

ture, but may not exceed
$7,500 for one-family and twofamily homes, $11,250 for residential buildings with three to
six dwelling units, and $15,000
for residential buildings with
more than six dwelling units. In
addition to these limitations, no
single owner, such as a developer of multiple qualied residential buildings who is a
qualied owner, may receive
more than $120,000 in incentive payments during any calendar year.
IV. Environmental
Justice
There was a disappointing
lack of state statutory attention
to the subject of the intersection of environmental justice
and land use planning in 2008.
In May 2008, the Connecticut
Legislature passed, and the
Governor signed, the State’s
rst environmental justice
law. 2 8 Eective January 1,
2009, denitions are provided
for ‘‘environmental justice
community,’’ ‘‘aecting facility,’’ ‘‘meaningful public participation,’’ and ‘‘community
environmental benet agreement.’’ By the statutory denition, 25 low income towns
(called distressed municipalities) and low income neighborhoods in 34 other Connecticut
341
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towns are identied as environmental justice communities.29
Applicants who propose to locate an aected facility in an
environmental justice community must le a meaningful
public participation plan with
the department of environmental protection or the Connecticut Siting Council. Measures to
facilitate meaningful public
participation in the regulatory
process are described. A municipality, owner or developer
may enter into a community
environmental benet agreement which provides mitigation, such as environmental
education, diesel pollution reduction, construction of biking
and walking trails, stang for
parks, urban forestry, and community gardens, among other
things.
V. Ethics
With continued allegations
of unethical conduct in the land
use planning and decisionmaking process, 30 it is surprising
that state legislatures are not
incorporating clarifying language into state planning and
zoning enabling statutes in recognition of the dierent types
of conicts issues that might
arise in the land use context.
On March 10, 2008, Virginia
Governor Tim Kaine signed
342

SB 532. The law places nancial disclosure requirements on
each individual member of the
Loudoun County board of supervisors, planning commission, and board of zoning appeals in any proceeding before
each such body involving an
application for a special exception, a variance, or a zoning
ordinance change, except when
the application constitutes the
adoption of a comprehensive
zoning plan, a generally applicable ordinance, or is led
by the board of supervisors and
involves more than 10 parcels
owned by dierent parties. Under the new law, prior to any
hearing on the matter or at such
hearing, the covered ocials
must make a full public disclosure of any business or nancial relationship that such
member has, or has had within
the 12-month period prior to
such hearing: (i) with the applicant; (ii) with the title owner,
contract purchaser, or lessee of
the land that is the subject of
the application; (iii) if any of
the foregoing is a trustee (other
than a trustee under a corporate
mortgage or deed of trust securing one or more issues of corporate mortgage bonds), with
any trust beneciary having an
interest in such land; and (iv)
with the agent, attorney, or real
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estate broker of any of the foregoing. The new law was reportedly limited to Loudoun
County in an eort to get the
legislation enacted without delay.31

that clarify existing law and
that now the public has lost its
voice in the process.33 The new
law was enacted the same year
that the Utah Supreme Court
held that a zoning ordinance
could be modied by initiaVI. Initiative and
tive,34 and the Alaska Supreme
Referenda
Court invalidated a local initiaThe use of ballot box zoning, tive measure designed to reguor initiative and referenda, has late the size of retail and wholebecome a popular tool in many sale buildings.35
states to enable residents to
regulate more directly the use VII. Regionalism
of land.32 In March 2008, Utah
Regionalism did not garner
Governor Jon Huntsman a lot of attention in 2008, but a
signed S.B. 53 addressing the new law in Connecticut reuse of initiative and referenda quires the Secretary of the Offor administrative land use and ce of Policy and Management
zoning matters. Sponsored by to: (1) rank the state’s policies
Senator Goodfellow, and sup- for developing and conserving
ported by the Utah Leagues of land; and (2) track the extent to
Cities and Towns as well as re- which the state’s principles for
altors and developers, the bill managing growth are being
prohibits the use of local initia- implemented. According to the
tives for land use ordinances or Connecticut Oce of Legislachanges in land use ordinances, tive Research:
and it prohibits voters from
These policies and principles are
requiring that the implementaspecied in the State Plan of Contion of a land use ordinance be
servation and Development (Plan
submitted to the voters. Acof C&D), which serves as the basis
for state agencies deciding
cording to the bill’s sponsor,
whether to fund major physical
the measure was aimed at claridevelopment projects. The Act
fying the existing law and that
also requires the secretary to reascitizens can still petition
sess the boundaries of the state’s
planning regions at least once evagainst the ordinance, but just
ery 20 years and change them if
not against the process. This is
necessary. The law allows towns
disputed by others who claim
within these regions to form three
that the measure has done more
types of regional planning bodies.
343
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The rules governing these bodies
vary. The act gives them largely
the same powers and duties and
refers to them collectively as regional planning organizations
(RPOs). It also makes many conforming technical changes regarding RPOs. By law, most RPOs
must prepare a 10-year regional
plan of development. These plans
do not have to be consistent with
the state plan, but the law requires
the secretary to review them to
determine if they are not inconsistent with the state plan. The act
requires the secretary to develop
uniform criteria for reviewing regional plans of development.
Lastly, the act expands the range
of projects eligible for regional
performance incentive grants,
which are currently available for
delivering an existing municipal
service on a regional basis. The act
extends eligibility to new services
that are not being provided anywhere in the region. It also drops
the requirement that proposed
projects increase local purchasing
power or lower tax rates but requires the secretary to give priority to those that do.36

VIII. Sex Oender
Residency Restrictions
Perhaps the most controversial topic of 2008 in state and
local legislatures and in the
courts across the country has
been the subject of sex oender
residency restrictions. Communities continue to debate the
development and adoption of
residency restrictions that prohibit convicted sex oenders
from residing in close proxim344

ity to areas where children are
known to congregate.37 These
laws, whether adopted at the
state or local levels, have been
successfully challenged on
both constitutional38 and preemption grounds. 3 9 Despite
this, local governments continue to enact these laws, absent specic state legislation, in
response to public pressure.40
In June, Oklahoma enacted
amendments to state law prohibiting any person registered
as a sex oender from residing
either temporarily or permanently within a 2,000-foot radius of any public or private
school site; educational institution; playground or park that is
established, operated, or supported in whole or in part by
city, county, state, federal or
tribal government; or a licensed
day care center.41 To address
constitutional takings problems
with similar laws, the Oklahoma statute provides that establishment of a day care center
or park in the vicinity of the
residence of a registered sex offender will not require the relocation of the sex oender or the
sale of the property. This statute also does not require anyone to sell or otherwise dispose
of any real estate or home acquired or owned prior to the
conviction of the person as a
sex oender.
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IX. Vested Rights
The subject of vested rights
is always a controversial and
emotional property rights issue. While many states deal
with the subject through common law, a number of states
have adopted statutes to address the timing of when interests in building permits and/or
zoning approvals vest for purposes of acquiring a cognizable property interest.42 Introduced at the request of the
Realtors Association, a new
law in Virginia provides that
property owners who have constructed buildings or structures
in accordance with zoning ordinances in eect at that time
cannot be required by the locality to remove them due to future changes in the zoning ordinance so long as they have paid
property taxes on the structure
for at least 15 years. Localities
may require, however, that
such structures be brought into
compliance with state building
code requirements. Specically, the measure prevents local governments from requiring the removal of nonconforming structures if a
building permit and certicate
of occupancy were issued at the
time the structure was built.43

X. Wireless
Communication Facilities
While Congress passed, and
the President signed, the Telecommunications Act of 1996
for the purpose of ensuring a
national telecommunications
infrastructure, some states believe that further guidance for
municipalities is needed and/or
that statewide uniformity is
desired. While the federal Act
does not preempt local zoning
control, it does set certain parameters on how local governments may review applications
from wireless providers for
towers and antennae. Due to a
number of issues across the
State, North Carolina has enacted a cell tower law, consistent with the federal law, but
designed to address more specic issues and concerns that
have arisen in the State. Ch. SL
2007-526 of the Laws of North
Carolina took eect on December 1, 2007, providing a statewide statutory scheme for the
siting of cell towers. The law
was enacted for the purpose of
establishing consistent, statewide standards that both preserve local zoning authority but
curb practices that have apparently prevented wireless coverage expansion in the State.
Codied in the N.C.G.S. Sec345
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tions 160A-400.50 to 160A400.53 (for cities) and N.C.
G.S. Sections 153A-349.50 to
153A-349.53 (for counties),
the new law makes clear that
cities and counties may enact
ordinances regulating the siting
of cell towers, and while not
preempting local control, the
new law clearly sets parameters
local governments must now
follow. Highlights of the new
law include: local governments
are required to review colocation applications and respond to deciencies within 45
days of receipt of the application, and to render a nal determination on complete applications within 45 days; consultant
fees must now be set in advance and incorporated into the
permit application fee, and
such fees must be reasonable
and not exceed what is usual
and customary for such services; review of applications
may not include an evaluation
of the applicant’s business decision about its design services,
customer demand for its services or quality of its service in
a particular area—local governments may only address
public safety, land development or zoning issues; a
streamlined process for colocations meaning that so long
as applications for co-location
346

are in accordance with site plan
and building permit requirements, they are not otherwise
subject to zoning or public
hearings if they meet ve statutory criteria (the collocation
does not increase the overall
height or width of the tower;
the ground space for the fenced
compound does not increase;
the tower itself is in compliance with the requirements and
conditions originally placed on
the structure; the antennas
comply with all safety requirements; and the collocation does
not exceed the structural loading limits of the tower).44
XI. Workforce Housing
The subjects of aordable
housing and workforce housing, sometimes used interchangeably and sometimes dened dierently, continue to
challenge communities to enact zoning and land use regulations that encourage a mix of
housing stock oering diverse
price ranges and rental/
ownership interests. More
states are beginning to discuss
mandating fair share housing
plans rst set forth by the Supreme Court of New Jersey in
the landmark Mount Laurel45
case. While this approach may
seem heavy-handed, absent a
clear message from state legis-
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latures (or state high courts in
the case of New Jersey), local
governments may be unable to
muster the political will to seriously address the aordable
housing crisis. New Hampshire
took a step in this direction in
2008.
A. New Hampshire
Seventeen years ago, the
New Hampshire Supreme
Court issued a resounding decision in favor of aordable
housing,46 determining that the
state’s planning and zoning
statutes called for every municipality to provide a reasonable and realistic opportunity
for the development of housing
that is aordable to low and
moderate income households,
and particularly for the development of multi-family structures. However, as has been
common in other states, municipalities did not fully heed
the Court’s call for action on
aordable housing, and the
State Legislature stepped in to
mandate change. In 2008, the
New Hampshire Legislature
codied this ruling, enacting a
law that requires all municipalities to provide reasonable
and realistic opportunities for
the development of workforce
housing, including rental housing.47 To determine if such opportunities exist, the collective

impact of all local land use
regulations must be considered,
and workforce housing of some
type must be allowed in a majority of land area where residential uses are permitted (but
not necessarily multi-family in
a majority of such areas). Recognizing that some municipalities have already done what is
necessary under this law, the
existing housing stock of a
community is to be accounted
for to determine if a municipality is providing its ‘‘fair share’’
of current and reasonably foreseeable regional need for workforce housing. Importantly,
reasonable restrictions may
still be imposed for environmental protection, water supply, sanitary disposal, trac
safety, and re and life safety
protection.
This new law also signicantly mitigates the cost of litigation by providing an accelerated appeals mechanism. If a
developer proposes to create
workforce housing that meets
the statute’s denitions and requirements and the local board
reviewing the proposal either
denies the application or imposes conditions on it that
would have an unreasonable
nancial burden, the developer
can petition the superior court
for review, and the court must
347
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conduct a hearing on the merits
within six months. As a means
of addressing exclusionary municipal land use regulations, the
court will be able to order the
‘‘builder’s remedy,’’ allowing
the developer to proceed without further local review in situations that call for such an
award.
The law also provides a series of denitions, including
ones for ‘‘aordability’’ (30%
cost burden), ‘‘workforce
housing’’ (aordable for renters at 60% area median income
or owners at 100% area median
income), multi-family housing
(5 or more units per structure),
and ‘‘reasonable and realistic
opportunities’’ (addressing the
economic viability of a proposal).
B. New York
In August, Governor David
Paterson signed into law The
Long Island Workforce Housing Program.48 Introduced by
then-Majority Leader Dean
Skelos, the new law which took
eect on January 1, 2009, provides that when a developer
makes an application to a local
government to build ve or
more residential units in Nassau or Suolk counties, the local government shall require
one of the following, in exchange for a density bonus of
348

at least ten percent, or other
incentives:
– The set aside of at least ten percent of those units for ‘‘aordable
workforce housing’’, dened as
housing for individuals or families
at or below 130 percent of Long
Island’s median income; or
– The construction of the required
aordable units on other land
within the same municipality; or
– The payment of a fee for each affordable unit that the developer
would have been required to construct. The fee shall be equal to
two times the median income for a
family of four on Long Island. In
cases where the fee exceeds the
appraised value of the building lot,
the fee shall equal the appraised
value of the lot.

The fees collected by the local
government may be used in one
of the following ways:
– The local government may establish a trust fund to be used for
the construction of aordable
housing, the purchase of land for
the purpose of providing aordable housing, or rehabilitating existing structures to provide aordable housing; or
– The local government may turn
the funds over to another local
government within the same
county, subject to an intermunicipal agreement, to be used in the
same manner described above; or
– The local government may turn
the funds over to the Long Island
Housing Partnership. Fifty percent
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of this money must be used in the
same manner described above; the
remaining 50% must be used,
through the creation of a revolving
loan fund, to provide down payment assistance to qualied homebuyers who are eligible for the
partnership’s employer-assistance
housing benet program.
Further, the law provides that all
units created under this act shall
remain aordable for subsequent
purchasers.

C. Rhode Island
Recognizing that ‘‘the slowness and uncertainty of securing permits and regulatory approval from state agencies can
impair the viability of aordable housing development,
make such development more
expensive, and can jeopardize
federal and other monies,’’
Rhode Island has authorized
developers of aordable housing to request that a project be
classied as a project of critical
housing concern. The request
must contain a description of
how the project is consistent
with applicable provisions of
state plans. If the state determines the project is a housing
project of critical concern, a
certicate is issued. The developer will le the certicate with
the various state agencies that
have permitting authority over
the project. Specic deadlines
are included for state action;
and the housing resources com-

mission is tasked with rulemaking authority to implement
this new law.49
XII. Conclusion
State Legislatures were busy
in 2008, but the activity was
much more focused on the land
use connections to major national themes including climate
change and aordable housing,
and less on modernization of
planning and zoning enabling
acts to allow for even greater
exibility. In addition, the legislative attention to eminent
domain reform that peaked in
2006 and 2007 as a result of the
Kelo50 decision seems to have
waned in 2008. Trends to
watch in 2009 include climate
change and sustainability. It is
also likely that more states will
address the issue of sex offender residency restrictions
which attracted signicant local attention across the country
in 2008. Given the state of the
economy and the demographics, workforce housing and affordable housing for seniors
are also likely to attract continuing interest in 2009.
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